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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL 

MAGISTRATE, 

SONITPUR: TEZPUR  

 

PRESENT: SRI KAUSHIK KUMAR SHARMA 

  ADDL. CJM, TEZPUR 

 

GR CASE NO: 50/09 

U/S: 379/411 of IPC  

 

STATE OF ASSAM…………………..PROSECUTION 

  Vs. 

Sri Binod Rai and ors………….ACCUSED PERSONS 

  

 

DATE OF EVIDENCE: 24/06/14, 03/12/14, 7/04/15, 

05/11/12 

DATE OF ARGUMENT: 08/09/16 

DATE OF JUDGMENT: 15/09/16 

 

J U D G M E N T 

 

1. The prosecution case, in brief, is that on 07/01/09, accused 

persons, namely, Shri Binod Rai, Md. Hussain Ansari, Shri 

Amod Rai and Shri Lalan choudhury had committed theft of 

Scrap Iron, electrical posts and other materials, out of the 

possession of Railway Department and on the same they had 
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received properties belonging to Railway Department. Hence, 

the case.  

 The informant Shri Shibo Prasad Kakati A.S.I of Police 

Charidwar OP(now Charidwar P/C) lodged the FIR on 8/1/09 

before the OC of Rangapara P/S. Accordingly Rangapara P/S 

case No. 9/09 under section 379/411 of IPC. The case was 

registered.  

 After investigation charge-sheet was filed against the accused 

persons under section 379/411 of IPC. During appearance 

stage to all accused persons, namely, Binod Rai and Lalan 

Choudhury had died. Hence, on the basis of Police report and 

death certificates, the case against above named, deceased 

accused persons, was abated vide order dated 3/4/12.  

 Charge under section 379/411/34 of IPC was framed against 

accused Shri Amod Rai and Md. Hussain Ansari, which when 

read out and explain to the accused persons, not guilty and 

claimed to be tried.  

     The prosecution has examined as many as four witnesses 

including the IO. Thereafter prosecution has been closed. The 

accused are examined under section 313 of CRPC, where they 

have pleaded innocence. The defence side has no adduced 

evidence. Heard arguments from both sides.  

1. Points for determination 

A. Whether the accused persons in furtherance of their 

common intention, had committed theft of Scrap Iron, 

electrical post and other materials out of possession of 

Railway Department on 7/1/09.  
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B. Whether the accused persons in furtherance of common 

intention, has received stolen property, belonging to the 

Railway Department knowing or having reason to believe 

that such property was stolen property.  

DISCUSSION AND DECISION WITH REASONS 

Pw1, shri Shiba Prasad Kakati has stated in his examination-in-chief 

that, on 7/1/09, he was working as ASI at Charidwar out post. On 

that day at about 11 AM in the morning, he received secret 

information that stolen Railway articles were being loaded on a truck 

at Dighali. He stated that as the OC was available at that time, he 

has recorded GD entry bearing No. 130, dated, 7/1/09 and 

proceeded to the spot. The exhibit 1 as the GD1(1) is his signature. 

He stated that at Dighali, he found the shop of Scrap articles, which 

is the  shop of Binod Rai, where some articles were being loaded on 

a truck, As-12C-5877.Thereafter, he had questioned to Binod Rai 

and Md. Hussain Ansari and checked the truck. He found Iron rods 

belonging Railways, parts of new electrical posts and old broken 

cycles. He has seized the truck and loaded articles on the 

supposition that those were stolen articles. Thereafter, he had 

lodged the FIR on P/S exhibit 1, is his signature.  

Exhibit 4 is the list which document of the truck was seized and 

exhibit 4(1) is his signature. Thereafter, Railway Personnel had 

arrived. They had identified the seized articles belonging to Railways. 

Thereafter, the accused Binod Rai, Md. Hussain Ansari, Amod Rai 

were arrested.  

In his cross-examination, He has stated that exhibit 1 an extract 

copy of the GD entry. The main GD entry was registered. He has 

reached on the place of occurrence after recording GD entry, along 
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with constable Shri Kamala Timung. As the IC of the Police out post 

was not present, He has proceeded to the place of occurrence 

without his authority. No complaint has been lodged by the Railway 

Department in the police station regarding theft of their articles. He 

also stated that the truck was parked inside the campus of the shop 

of Binod Rai. He has seized the truck and loaded articles on the basis 

of suspicion. He had taken statement of witnesses at the place of 

occurrence. The accused persons were arrested. He denied the 

suggestion that no railway articles were stolen and the seized 

articles belong to Binod Rai. He also stated that the seized articles 

found in the shop of Binod Rai. He denied the suggestion that 

accused Md. Hussain Ansari and Amod Rai were connected in that 

offence.   

Pw2, Shri Dulal Mandal has stated that in his examination-in-

chief that on the day of occurrence a L.P. vehicle was parked near 

his house and Scrape materials were being loaded on the vehicle. He 

stated that good or articles were loaded near a scrape material shop 

near his house. He also stated, he does not know why the articles 

were being loaded.  

In his cross-examination, He stated that in the scrape shop, Anowar 

Ansari had come to take materials. The shop belongs to Binod Rai.  

Pw3, Md. Arman Ali, stated that the incident has taken place about 5 

and 6 years ago, at about 12 PM. He stated that the shop is situated 

in front of the shop of Binod Rai. He also stated that on the day of 

occurrence, he had seen police, stopping a truck in front of the shop, 

but he does not know what happened thereafter. 

Defence side has declined to cross-examine Pw3. 
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Pw4, Shri Suboleshwar Deka, IO in his evidence has stated that on 

8/1/09, ASI Shibo Prasad Kakati had lodged an FIR, stating that the 

incident took place in the shop of Binod Rai at Dighali Basti.  

 GDE No. 130, dated 7/1/08 was recorded and the articles 

were seized. The case was registered. He stated that, meanwhile, 

Shri Shiba Prasad Kakati, had seized the articles, arrested the 

accused persons and handed over to him. Exhibit 3 and 4 are seizure 

list. He also stated that during investigation He came to know that 

accused lalan Prasad had kept some stolen articles in his godown. 

Thereafter, he had seized those articles and arrested Lalan Perasad.  

During custody period of accused Lalan Prasad, he had led with the 

discovery of some more articles which were accordingly seized. 

Exhibit 5 is the seizure list and 5(1) in his signature. He also stated 

that accused Lalan Prasad had died. Later on as per the order of 

court, the truck and its documents were given in jimma. Exhibit this 

as the jimma nama and exhibit 6(1) as the signature as the 

Shilananda Bora which he recognizes. He stated that he had taken 

the statement of seizure witnesses. He has also stated that Shibo 

Prasad Kakati recorded the statement of 3 witnesses, during the 

period of preliminary investigation. After completing the 

investigation, he has submitted the case diary to the IC, Sri 

Shidananda Bora, who after examining the materials in the case 

diary file the charge sheet against the accused persons, namely, 

Binod Rai, Hussain Ansari, Amod Rai and Lalan choudhury. Exhibit as 

the charge-sheet and exhibit 7(1), signature of Sri Shidananda Bora, 

which he has recognized.  

 In his cross-examination, He has stated that on 7/1/09, Shibo 

Prasad Kakati had seized the truck, when he found it in the shop of 
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Binod Rai. Thereafter, the accused Binod Rai, Hussain Ansari, Amod 

Rai were arrested, statements of witnesses for recorded and seizure 

lists were prepared. He has stated that no complaint has been 

received from Railway Department or Electricity Department that 

their goods were stolen. But, they have received Railway Certificate 

that the seized articles were railway property. That Shiba Prasad 

Kakati, as the complainant and he has also conducted preliminary 

investigation. He has stated that he has not recorded the statement 

of an informant, Shibo Prasad Kakati. He denied the suggestion that 

the case charge-sheet was filed without proper investigation.  

  

APPRECIATION OF EVIDENCE: 

It is clear from the evidence of PW1, that he had found the truck in 

the shop of Binod Rai, who is now dead. Even if it is assumed that 

the seized articles were stolen articles, it does not prove that the 

accused, Md. Hussain Ansari, who was present in the shop, had 

come to receive the stolen articles or deal with it in any manner, 

with the requisite guilty mind. It is quite possible that he had come 

to the shop to buy scrap material from Binod Rai, in usual course 

of events like a normal customer. In fact, PW2, has stated in his 

evidence that Hussain Ansari had come to the scrap material shop 

to buy materials. It is a settled principle in criminal law, that if two 

views are equally possible, the view which is favourable to the 

accused has to be adopted.  

Likewise, there is no evidence on record to show how accused 

Amod Rai is connected with the alleged offences.  

In other words, prosecution has failed to prove the guilt of the 

accused persons u/s 379/411/34 of IPC, beyond reasonable doubt.  
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Hence, the accused persons, namely, Md. Hussain Ansari and 

Amod Rai, are acquitted of the charge u/s 379/411/34 and are set 

at liberty forthwith. 

The judgment is pronounced in the open court on this 15th    of 

September, 2016. The judgment is prepared under my hand and seal of 

this Court. 

 The bond shall remain operative till 6 months from the date of this 

order and shall stand cancelled after the expiry of 6 months. 

 The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 

      

 


